The
International
Arbitration
Review
Fourth Edition
Editor
James H Carter

Law Business Research

The International
Arbitration Review

Reproduced with permission from Law Business Research Ltd.
This article was first published in
The International Arbitration Review, 4th edition
(published in Juy 2013 – editor James H Carter).
For further information please email
Adam.Sargent@lbresearch.com

The
International
Arbitration
Review
Fourth Edition
Editor

James H Carter

Law Business Research Ltd

The Law Reviews
The Mergers and Acquisitions Review
The Restructuring Review
The Private Competition Enforcement Review
The Dispute Resolution Review
The Employment Law Review
The Public Competition Enforcement Review
The Banking Regulation Review
The International Arbitration Review
The Merger Control Review
The Technology, Media and
Telecommunications Review
The Inward Investment and
International Taxation Review
The Corporate Governance Review
The Corporate Immigration Review
The International Investigations Review
The Projects and Construction Review
The International Capital Markets Review

The Real Estate Law Review
The Private Equity Review
The Energy Regulation and Markets Review
The intellectual property Review
The asset management review
THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
The mining law review
the executive remuneration review
The anti-bribery and anti-corruption review
The Cartels and leniency review
The Tax Disputes and Litigation review
The lIfe sciences law review
The Insurance and Reinsurance law review
The Government Procurement Review
The Dominance and Monopolies Review

www.TheLawReviews.co.uk

Publisher
Gideon Roberton
business development managerS
Adam Sargent, Nick Barette
marketing managerS
Katherine Jablonowska, Thomas Lee, James Spearing
publishing assistant
Lucy Brewer
PRODUCTION COORDINATOR
Lydia Gerges
HEAD OF EDITORIAL PRODUCTION
Adam Myers
PRODUCTION editor
Anna Andreoli
senior subeditor
Caroline Rawson
editor-in-chief
Callum Campbell
managing director
Richard Davey
Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2013 Law Business Research Ltd
www.TheLawReviews.co.uk
No photocopying: copyright licences do not apply.
The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients.
Legal advice should always be sought before taking any legal action based on the
information provided. The publishers accept no responsibility for any acts or omissions
contained herein. Although the information provided is accurate as of June 2013, be
advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be directed
to the Publisher – gideon.roberton@lbresearch.com
ISBN 978-1-907606-70-0
Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

acknowledgements

The publisher acknowledges and thanks the following law firms for their learned
assistance throughout the preparation of this book:
ABASCAL, SEGOVIA & ASOCIADOS
advokatfirman Delphi
Ambos NBGO
ANWALTSBÜRO WIEBECKE
BAKER & MCKENZIE
Cárdenas & Cárdenas Abogados
Corrs Chambers Westgarth
Curtis, Mallet-Prevost, Colt & Mosle LLP
DEACONS
DE BERTI JACCHIA
Dentons
DJ Arbitraje
Dr Colin Ong Legal Services
Garrigues
HARASIĆ Y LÓPEZ
K&L GATES
KAMILAH & CHONG
KBH KAANUUN

i

Acknowledgements

KHAN & ASSOCIATES
KONRAD & PARTNERS
Lett Law Firm
LO Baptista, Schmidt, Valois, Miranda, Ferreira & Agel (LOB-SVMFA)
MARKIDES, MARKIDES & CO LLC
Mehmet Gün & Partners
Momo-o, Matsuo & Namba
Motieka & Audzevičius
MULLA & MULLA & CRAIGIE BLUNT & CAROE
Patton Boggs LLP
Paz Horowitz Robalino Garcés
PROFESSOR HILMAR RAESCHKE-KESSLER
RAJAH & TANN LLP
SABEV & PARTNERS
SCHRECK LAW OFFICES
Shalakany Law Office
SIMMONS & SIMMONS LLP
SOFUNDE, OSAKWE, OGUNDIPE & BELGORE
SRS ADVOGADOS – SOCIEDADE REBELO DE SOUSA E ASSOCIADOS, RL
WASELIUS & WIST
Wilmer Cutler Pickering Hale and Dorr LLP

ii

contents

Editor’s Preface

��������������������������������������������������������������������������������������������������vii
James H Carter

Chapter 1

RECENT TRENDS IN INVESTMENT ARBITRATION������� 1
Miriam K Harwood, Simon N Batifort and Anna V Kozmenko

Chapter 2

ARBITRATION IN THE ASEAN REGION�������������������������� 20
Colin Ong

Chapter 3

AUSTRALIA���������������������������������������������������������������������������� 39
James Whittaker, Colin Lockhart and Jin Ooi

Chapter 4

AUSTRIA��������������������������������������������������������������������������������� 57
Christian W Konrad and Philipp A Peters

Chapter 5

BELGIUM������������������������������������������������������������������������������� 70
Kathleen Paisley

Chapter 6

BRAZIL����������������������������������������������������������������������������������� 82
Luiz Olavo Baptista and Mariana Cattel Gomes Alves

Chapter 7

BULGARIA���������������������������������������������������������������������������� 103
Assen Alexiev and Boryana Boteva

Chapter 8

CANADA������������������������������������������������������������������������������� 115
Thomas P O’Leary, Michael D Schafler and Rachel A Howie

Chapter 9

CHILE����������������������������������������������������������������������������������� 131
Davor Harasić and Karina Cherro

Chapter 10

COLOMBIA�������������������������������������������������������������������������� 142
Alberto Zuleta-Londoño and Silvia Patiño

iii

Contents

Chapter 11

CYPRUS�������������������������������������������������������������������������������� 150
Alecos Markides

Chapter 12

DENMARK��������������������������������������������������������������������������� 160
René Offersen

Chapter 13

ECUADOR���������������������������������������������������������������������������� 172
Javier Robalino, Juan Pablo Crespo, Leyre Suárez and Rafael
Valdivieso

Chapter 14

EGYPT����������������������������������������������������������������������������������� 181
Adam El Shalakany

Chapter 15

ENGLAND AND WALES���������������������������������������������������� 188
Duncan Speller and Christopher Howitt

Chapter 16

EUROPEAN UNION����������������������������������������������������������� 203
Edward Borovikov, Bogdan Evtimov and Anna Crevon-Tarassova

Chapter 17

FINLAND����������������������������������������������������������������������������� 214
Jan Waselius and Tanja Jussila

Chapter 18

FRANCE�������������������������������������������������������������������������������� 225
Jean-Christophe Honlet, Barton Legum and Anne-Sophie Dufêtre

Chapter 19

GERMANY���������������������������������������������������������������������������� 233
Hilmar Raeschke-Kessler

Chapter 20

HONG KONG���������������������������������������������������������������������� 248
Joseph Kwan and Kwok Kit Cheung

Chapter 21

INDIA������������������������������������������������������������������������������������ 259
Shardul Thacker

Chapter 22

ISRAEL���������������������������������������������������������������������������������� 274
Shraga Schreck

iv

Contents

Chapter 23

ITALY������������������������������������������������������������������������������������� 302
Michelangelo Cicogna and Andrew G Paton

Chapter 24

JAPAN������������������������������������������������������������������������������������ 315
Junya Naito and Tsuyoshi Suzuki

Chapter 25

LITHUANIA������������������������������������������������������������������������� 325
Ramūnas Audzevičius, Rimantas Daujotas and
Justinas Jarusevičius

Chapter 26

MALAYSIA���������������������������������������������������������������������������� 335
Chong Yee Leong

Chapter 27

MEXICO������������������������������������������������������������������������������� 349
José María Abascal

Chapter 28

NETHERLANDS������������������������������������������������������������������ 363
Jan Willem Bitter and Mathieu Raas

Chapter 29

NIGERIA������������������������������������������������������������������������������� 379
Babajide Ogundipe and Lateef Omoyemi Akangbe

Chapter 30

PAKISTAN����������������������������������������������������������������������������� 382
Mansoor Hassan Khan

Chapter 31

POLAND������������������������������������������������������������������������������� 389
Wojciech Kozłowski, Michał Jochemczak and Julia Dyras

Chapter 32

PORTUGAL�������������������������������������������������������������������������� 398
José Carlos Soares Machado and Mariana França Gouveia

Chapter 33

QATAR���������������������������������������������������������������������������������� 405
Meagan T Bachman and John L Oberdorfer

Chapter 34

ROMANIA���������������������������������������������������������������������������� 421
Tiberiu Csaki

v

Contents

Chapter 35

RUSSIA���������������������������������������������������������������������������������� 430
Mikhail Ivanov and Inna Manassyan

Chapter 36

SINGAPORE������������������������������������������������������������������������� 442
Chong Yee Leong

Chapter 37

SOUTH AFRICA������������������������������������������������������������������ 457
Gerhard Rudolph and Darryl Bernstein

Chapter 38

SPAIN������������������������������������������������������������������������������������ 470
Carlos de los Santos and Margarita Soto Moya

Chapter 39

SWEDEN������������������������������������������������������������������������������ 484
Peter Skoglund

Chapter 40

SWITZERLAND������������������������������������������������������������������� 493
Martin Wiebecke

Chapter 41

TAIWAN�������������������������������������������������������������������������������� 508
Shilin Huang

Chapter 42

TURKEY�������������������������������������������������������������������������������� 515
Orçun Çetinkaya

Chapter 43

UNITED ARAB EMIRATES������������������������������������������������ 526
Kaashif Basit

Chapter 44

UKRAINE������������������������������������������������������������������������������ 537
Vladimir Zakhvataev and Ulyana Bardyn

Chapter 45

UNITED STATES����������������������������������������������������������������� 550
James H Carter and Claudio Salas

Appendix 1

ABOUT THE AUTHORS���������������������������������������������������� 577

Appendix 2

CONTRIBUTING LAW FIRMS’ CONTACT DETAILS���� 605

vi

Editor’s Preface

International arbitration is a fast-moving express train, with new awards and court
decisions of significance somewhere in the world rushing past every week. Legislatures,
too, constantly tinker with or entirely revamp arbitration statutes in one jurisdiction or
another. The international arbitration community has created a number of electronic
and other publications that follow these developments regularly, requiring many more
lawyer hours of reading than was the case a few years ago.
Scholarly arbitration literature follows behind, at a more leisurely pace. However,
there is a niche to be filled for analytical review of what has occurred in each of the
important arbitration jurisdictions during the past year, capturing recent developments
but putting them in the context of the jurisdiction’s legal arbitration structure and
selecting the most important matters for comment. This volume, to which leading
arbitration practitioners around the world have made valuable contributions, seeks to
fill that space.
The arbitration world is consumed with debate over whether relevant distinctions
should be drawn between general international commercial arbitration and international
investment arbitration, the procedures and subjects of which are similar but not
identical. This volume seeks to provide current information on both of these precincts of
international arbitration, treating important investor–state dispute developments in each
jurisdiction as a separate but closely related topic.
I thank all of the contributors for their fine work in compiling this volume.
James H Carter
Wilmer Cutler Pickering Hale and Dorr LLP
New York
June 2013
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Chapter 43

United arab emirates
Kaashif Basit1

I

INTRODUCTION

The United Arab Emirates (‘UAE’) is a federation of seven emirates formed in accordance
with the UAE Constitution in 1971. At the time the federation was established each of
the seven emirates had their respective laws in force. These laws remain in force unless
they are superseded by any federal law, are in conflict with federal laws or are otherwise
repealed. In accordance with the UAE Consitution individual emirates are free to
promulgate legislation in relation to matters that are not exclusively reserved for federal
powers. In addition to this duality there are also carveouts for free zones within the
seven emirates wherein the emirate concerned has the freedom to pass laws specific to a
particular free zone. In this regard the Dubai Interantional Finacial Centre (‘DIFC’) is
the most advanced and internationally reputed free zone within the UAE.
The UAE has a civil law system wherein statutes and not precedents are the
primary source of law. All court proceedings in the UAE, other than in the DIFC courts
and the Dubai World Tribunal are in Arabic. The participants in the legal system if nonArabic have to rely on official Arabic translators licensed by the Minsitry of Justice. As
arbitration is a consensual procedure, it is by consent more often than not conducted in
English particularly if a party or parties are foreign.
There is as yet no arbitration law promulgated in the UAE at federal level. In
February 2008 the UAE Ministry of Economic Affairs released a draft Federal Law on
Arbitration and Enforcement of Arbitral Awards; further revised drafts based on the
UNCITRAL Model Law on International Commercial Arbitration were published in
2010 and February 2012. The promulgation of a federal arbitration law will provide
a uniform basis and legislative support to the various arbitral institutions in different
forums that currently operate in the UAE.

1

Kaashif Basit is a partner at KBH Kaanuun.
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Arbitration in the UAE as of now is governed by Articles 203 to 218 of the
Civil Procedure Code (Law No. 11 of 1992, as amended by Law No. 30 of 2005, ‘the
Code’). The Code is aimed principally at domestic rather than international arbitration
and it places significant limitations on arbitration proceedings in that they are potentially
subject to the intervention and supervision of the courts. This can be seen to undermine
the authority of arbitrators.
Pursuant to the Code, the courts have the power to dismiss an arbitrator, hear
preliminary issues, grant interim measures, correct, enforce or even nullify an award.2
This has caused concern among the international arbitration fraternity, and created a
fragile ratification and enforcement process. It is mainly because of this that historically
foreign investors have been reluctant to seat their arbitration proceedings in the UAE.
There was a general perception that the practice of international commercial arbitration
in the Middle East was still in its infancy. However, the UAE’s accession to the New York
Convention was seen as a significant step in demonstrating the UAE’s commitment to
foreign investors and the international community.
Under Federal Decree No. 43 of 2006, the UAE joined the New York
Convention along with 16 other Middle Eastern countries. The UAE’s accession to the
New York Convention is considered an important move towards providing for a more
straightforward enforcement of foreign arbitral awards in other convention states. In
accordance with the New York Convention, arbitral awards issued in the UAE now enjoy
automatic recognition in the other 142 Member States and can be enforced outside the
UAE on a reciprocal basis.3 In order to go further in addressing enforceability concerns
and internationalising arbitration in the UAE, efforts have been made to reform
arbitration and its practices, so that it is in compliance with its international obligations.
The UAE, and Dubai in particular, is demonstrating to the international
community that it is serious about putting in place the necessary infrastructure and
laws to successfully count itself as one of the key arbitration players, alongside London,
Paris and Hong Kong. This has been enforced by the establishment of key regional
arbitration centres. The joint venture between the Dubai International Financial Centre
(‘DIFC’) and the London Court of International Arbitration (‘LCIA’), in February
2009, created the DIFC–LCIA Arbitration Centre (‘DIFC–LCIA’). There are significant
benefits arising from this joint venture, in particular for international investors, where
the language of the arbitration is English and the rules will be familiar to many. In the
long run, as arbitration matures in the area business confidence in the sector will grow
and encourage further foreign investment in the region.
The DIFC–LCIA operates alongside the longer-established Dubai International
Arbitration Centre (‘DIAC’), and the Abu Dhabi Commercial Conciliation and
Arbitration Centre (‘ADCCAC’). All three offer their own procedural rules and
regulations for the amicable settlement of disputes through arbitration. There are other
regional arbitration centres, such as those in Sharjah and Ras Al Khaimah; however,

2
3

UAE Civil Procedure Code, Federal Law No. (11) of 1992, Chapter 111, Articles 207, 208,
209, 214, 215, 216, 217.
Ibid., at p. 80.
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reference to regional UAE arbitration centres for the purposes of this chapter will focus
on the DIAC and the DIFC–LCIA, as these have the most tested rules and practices to
date in the UAE. The relatively recent conception of the UAE’s arbitration centres means
official publicised statistics are not yet available. However, unofficial statistics, reported
in the press, have been relied upon in this review and will be discussed in more detail.
The last known figures published by the DIAC in 2010 show a sharp increase in
the caseload, where a total of 292 cases were handled by the DIAC in 2009 and 186 cases
in 2010 (until June), up from 77 and 100 in 2007 and 2008, respectively.4 The increase
in arbitration cases demonstrates a growing trend towards the preferred use of arbitration
forums to settle disputes as opposed to lengthy and expensive civil court proceedings.
Another reason, according to the Dubai Chamber of Commerce and Industry, is the
wider use of arbitration clauses in corporate contracts, specifying an obligation for
disputes to be heard under DIAC Rules.5
In comparison, there have been around 15 arbitration cases in the DIFC–LCIA,
concerning both domestic and international matters arising from countries such as the
British Virgin Islands, the Cayman Islands, Hong Kong, Kuwait, Malaysia, Norway,
Oman and the UAE. The current disputes being heard in Dubai, subject to DIFC–
LCIA rules, concern, inter alia, commodities, construction, engineering, energy and
consultancy services, with the amounts in dispute in the cases ranging from 180,000
UAE dirhams to over 367 million UAE dirhams.6
II

THE YEAR IN REVIEW

i

Developments affecting international arbitration

To a lesser extent there remain issues of the enforcement of foreign awards within
the UAE, even after the UAE’s accession to the New York Convention. The difficulty
is that the Code contains a provision allowing the UAE courts the right to refuse to
execute a foreign judgment if it violates ‘moral code or public order’.7 Whether the Draft
Arbitration Law will address issues found in the procedural and enforcement aspect of
arbitration awards will only become apparent after it is implemented and the reformed
law is put to the test. The Draft Arbitration Law has remained in ‘draft’ form for more
than five years. However, some measure of comfort was taken from an application before
the Dubai courts for the ratification of two related foreign arbitral awards, which were
allowed at court of first instance level in January 2011, and subsequently upheld in the
Court of Appeal on 22 February 2012.8 In particular, the Court of Appeal confirmed
that pursuant to the Federal Decree of 2006 concerning accession to the New York
Convention, the courts may not reject the approval and execution of a foreign arbitral

4
5
6
7
8

Dubai International Arbitration Centre, Bi-Annual Statistics 2010, www.diac.ae/idias/resource/
photo/diac_biannual.pdf.
Ibid.
Information as provided by Remy Gerbay, Registrar of DIFC–LCIA as of 26 April 2010.
The UAE Civil Procedure Code, Federal Law No. 11 of 1992, Chapter IV, Article 235.
Dubai Court of Appeal judgment in Case No. 126/2011, dated 22 February 2012.

528

United Arab Emirates
award, unless a party can adduce proof to establish one of the grounds set out in Article
V of the New York Convention for refusal of recognition of an award (in this particular
case, the relevant ground relied upon by the party challenging ratification was the
capacity of the signatory to the arbitration agreement to execute the agreement on behalf
of the entity). The Federal Court of First Instance in the Emirate of Fujairah in 2010
ratified an arbitral award for enforcement made by a sole arbitrator with a London seat
under the London Maritime Association Arbitration Rules. The Court, however, appears
not to have debated in detail the merits. The decision was not subsequently challenged
by the defendant and, as such, remains in place.
The positive trend continued in the Airmech case where the Dubai Court of
Cassation categorically ruled on 18 September 2012 that foreign awards were only
subject to its jurisdiction to the extent that they were in compliance with Federal Decree
No. 43 of 2006, by which the New York Convention was ratified in the UAE, and rather
encouragingly rulings of this nature are becoming increasingly common. However, we
must not forget that the UAE adopts a civil legal system and therefore decisions hold
no precedence value, so until the new Arbitration Law comes into effect there is always
likely to be some degree of uncertainty.
ii

Arbitration developments in the local courts

There remains a great deal of uncertainty under the Code over the recognition and
enforcement of arbitration awards in the local courts; the fear is that such awards will be
refused on trivial and unpredictable grounds. A particular low point for arbitration in
Dubai was the Court of Cassation’s decision in the 2004 case of International Bechtel Co.9
The Court of Cassation, the UAE’s highest civil court, annulled an arbitral award made
two years earlier in Dubai in favour of the claimant on the grounds that the arbitrator
had failed to swear witnesses in the manner prescribed by UAE law for court hearings.
In a more recent case,10 a DIAC arbitral award was nullified (and the validity of
many other DIAC awards called into question) when the Dubai Court of Cassation held
that Article 2 of Law No. 13 of 2008 Regulating the Interim Real Estate Register in the
Emirate of Dubai is a matter of public policy, and as such, disputes in relation to Article
2 are under the exclusive jurisdiction of the Dubai courts, and are therefore not open to
arbitration.11 The effect of this decision will have potentially wide-ranging implications,
depending on the extent to which the entire Law No. 13 of 2008 is determined to be in
relation to matters of ‘public policy’. These examples help to highlight the importance for
legal practitioners of ensuring that when conducting arbitration proceedings in the UAE
that they are done so fully in accordance with the Code in order to minimise the risk of
any judgment being set aside on arbitrary technical grounds.
The challenge has also been enforcing awards with a DIFC seat in the Dubai
courts, as seen in the case of Property Concepts FZE v. Lootah Network Real Estate &

9
10
11

International Bechtel Co. Ltd v. Department of Civil Aviation of the Government of Dubai, 300 F.
Supp. 2d 112[1] (DDC 2004).
Baiti Real Estate Development v. Dynasty Zarooni.
Nassif BouMalhab and Susie Abdel-Nabi of Clyde & Co.
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Commercial Brokerage.12 Although the process for ratification and recognition of a
DIFC–LCIA award should be relatively straightforward, under the current procedure
a new Dubai court application is required, and all available details of the assets against
which enforcement is sought should be provided. The application must be signed before
the Chief Justice of the Dubai Commercial Court. The documents must then be taken
to the execution judge; however, at this stage the court will only accept the signature of
a legal representative with rights of audience before the Dubai courts (or the individual
or authorised signatory in person). In practice, and despite the Protocol of Enforcement,
this is not straightforward and can be time-consuming.
Meanwhile, the DIFC court has implemented new administrative procedures and
a practice direction to clarify minor issues that arose during the course of the application.
Law No. 16 of 2011, which amends Law No. 12 of 2004. This piece of legislation
has established, in greater detail, the procedure to be followed for an application for
enforcement of a DIFC court order in the Dubai courts, including an order ratifying an
arbitral award.
The UAE has demonstrated efforts to encourage the settlement of disputes
through methods of alternative dispute resolution (‘ADR’) by Law No. 19 of 2009
establishing the Centre for Amicable Settlements of Disputes (‘the ADR Law’) on 15
September 2009.
An incentive to settle is provided to participants in the form of a refund of half
of the upfront fees payable for registration of a dispute with the Centre upon the parties
reaching settlement. If a settlement is reached, the settlement agreement must be signed
by all the parties. Article 12 of the ADR Law provides that a settlement agreement signed
under the auspices of the Centre will be directly enforceable in the Dubai courts as a writ
of execution.
There are likely to be mixed views on the desirability of compulsory ADR, and
it will also be interesting to see how the Centre, once established, will work alongside
already established centres. Many will welcome it as a simple and effective way of keeping
disputes out of court, which will save time and expense for the parties, free up court time
and achieve certainty for the parties. However, some may not welcome the compulsory
nature of the process since many cases will not be suitable for ADR, in particular if, at the
time the ADR hearing takes place, the case is not sufficiently developed for an informed
conciliation process to take place or if the parties have already attempted unsuccessfully
to settle their dispute.
With such uncertainty as to the UAE’s approach to international and domestic
arbitration, under the UAE Code, many commercial contracts are now drafted subject
to the arbitration rules of DIAC, the DIFC–LCIA and International Chamber of
Commerce. DIAC revised and adapted its rules to meet with international standards and
best practice. The new rules were issued by Decree No. (11) of 2007 and are considered
to be among the most modern and developed set of international arbitration rules due
to their inclusion of best arbitration practices.13 The new rules allow for the arbitral

12
13

D-L9008, ARB 001/2010. KBH Kaanuun acted as the legal representatives of the claimant.
Op. cit. 4.
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tribunal to make any temporary and urgent awards during an arbitration hearing when
so requested by the parties.
Another forum available for the settlement of disputes in the UAE is the DIFC,
which in 2008 enacted a new DIFC Arbitration Law, DIFC Law No. 1 of 2008 (‘the
2008 Law’), which repealed Arbitration Law No. 8 of 2004. The 2008 Law provides
a legislative platform for comprehensive dispute resolution and has much in common
with the Draft Arbitration Law, both being based on the UNCITRAL Model Law.
Other similarities include the application of the 2008 Law to both civil and commercial
arbitrations, whether international or domestic, and include provisions regarding
enforcement and grounds for refusing recognition or enforcement. A major change to
the 2008 Law is the elimination of jurisdiction limitations – parties are now allowed to
seat their arbitration in the DIFC regardless of whether they have any connection with
the DIFC.
The 2008 Law was also intended to simplify the process for recognition of an
award by the DIFC courts and in turn enforcing an award inside or outside of the
DIFC. Pursuant to Article 42(1) of the DIFC Court Law, an award once ratified by
the DIFC court is enforceable within the DIFC. Following ratification by the DIFC
court, a party may apply to have the ratification order converted to a Dubai court order,
which will then be enforceable. These steps have been set out in the 2009 memorandum
of understanding between Dubai courts and the DIFC courts and the related protocol
of enforcement, the intention being to ultimately simplify the process of enforcement
of DIFC awards in the Dubai courts. The much-publicised relationship between the
DIFC and Dubai courts will undoubtedly encourage foreign investors and quash any
reservations they may have regarding enforcing a DIFC award in the Dubai courts. The
recent DIFC court decision in Injazat Capital Limited & 1 Or v. Denton Wilde Sapte
& Co (a firm)14 has, however, caused some consternation within the legal community
as to whether the 2008 Law has failed to fully implement the terms of the New York
Convention. In this case, the DIFC court held that Article 13 of the 2008 Law, which
provides for a mandatory stay of court proceedings where there is a valid arbitration
agreement, is only applicable to arbitration clauses where the seat of arbitration is the
DIFC. Moreover, having considered the terms of Article 10 of the 2008 Law15 and the
‘detailed and precise’ nature of the 2008 Law, His Honour Justice Sir David Steel went
on to conclude, though reluctantly, that the court also had no discretion to order a stay
of court proceedings where the seat of an arbitration agreement was not in the DIFC.
The Injazat decision has been criticised on a number of grounds, including
that the Court should have ordered a mandatory stay of the proceedings based on the
presumption that legislation is drafted in a manner consistent with treaty obligations. In
fact, Justice Steele considered this presumption in his judgment, but found that there was
no ambiguity in the drafting of the legislation, so that the presumption was displaced.
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The defendant submitted, in the alternative, that there had been a ‘double opt-out’ of the
DIFC Court’s jurisdiction because, first, there was an agreement to arbitrate, and second,
under the terms and conditions of the agreement, disputes were to be submitted to the
law and jurisdiction of the Dubai courts.
The Court considered whether the opt-out provisions in Law No. 12 of 2004 (as
amended) applied in respect of arbitration clauses, specifically whether the words ‘any
other court’ could be construed to include a reference to arbitration. Justice Steele found
(by particular reference to the definition of ‘court’ and ‘arbitral tribunal’ contained in
the UNCITRAL Model Law) that the words ‘any other court’ in the opt-out provision
referred to a court of law presided over by a judge, and not to an arbitral tribunal. Critics
have suggested that this is too narrow a construction of Law No. 12.
Legal practitioners in Dubai commonly refer to the local courts of the Emirate
as the ‘Dubai courts’, as distinct from the DIFC courts. In another controversial aspect
of the Injazat judgment, Justice Steele nevertheless concluded that, taking into account
factors such as the place of execution and performance of certain documents, the
language used and the location of the parties, that the reference to ‘Dubai courts’ was, in
the particular circumstances, a reference to the DIFC courts.
Nevertheless, Justice Steele went on to consider the validity of the arbitration
agreement under Dubai law, as would be applied by the (non-DIFC) Dubai courts. He
concluded that, even if the parties had opted for the jurisdiction of the (non-DIFC)
Dubai courts, that the arbitration agreement was ‘manifestly invalid and thus no stay
could be legitimate’.
The question arises whether the 2008 Law was deliberately drafted to exclude a
mandatory or discretionary stay in circumstances where the seat of arbitration is outside
the DIFC, or whether it was an oversight that the 2008 Law apparently fails to adhere to
the provisions of the New York Convention.
iii

Investor–state disputes

Investor–state disputes have become the focus of growing attention in the Arab world.
In November 2009 Dubai World, the Dubai state trading entity and holding company
for property giant Nakheel, announced it was unable to meet repayment of its estimated
US$60 billion debt.16 In response to the Dubai World financial crisis, a special tribunal
was set up in December 2009 to handle debt claims arising out of the reorganisation and
restructuring of Dubai World and any of its subsidiaries (‘the Tribunal’). The Tribunal
members currently comprise three senior international judges from the DIFC courts,
Sir Anthony Evans (a former High Court judge of England and Wales and former Chief
Justice of the DIFC courts), Michael Hwang (Chief Justice of the DIFC Courts and a
former judicial commissioner of the Supreme Court of Singapore) and Justice Sir John
Chadwick (judge of the DIFC courts and a former judge of the Court of Appeal of

16

Stephen McCormish and Dr Sam Luttrell, Enforcement of Contractual Rights in Dubai, p. 1
(2 December 2009), available at www.aar.com.au/pubs/ldr/cuarbdec09.htm.

532

United Arab Emirates
England and Wales), who is a world-renowned bankruptcy and insolvency specialist.17
Additionally, a small claims panel of the Tribunal has been established to deal with claims
less than 100,000 UAE dirhams in value, or, where all the parties consent, in the case
of employment claims of any value or other claims up to a maximum value of 500,000
UAE dirhams.
The members are empowered, if necessary, to supervise the financial reorganisation
of Dubai World and its subsidiaries and will be authorised to adjudicate in disputes
relating to restructuring the debt of Dubai World and any of its subsidiaries.
On 5 April 2010, the first claim was filed at the Tribunal against Limitless, a
real estate development company unit of and business of Dubai World known for its
connection to the building of the World and the Palm Islands projects in Dubai. The
claim, brought by a former employee of Limitless, sought 95,000 UAE dirhams as
monies due for end-of-service payment and owed holiday pay.
In June 2010 the Tribunal considered the first application for enforcement of
an arbitration award (subject to DIAC Rules and with a Dubai seat) (Vinod Dang v.
Jumeirah Islands LLC).18 Ratification and enforcement of the award was challenged by
the respondent on the basis that the award did not include terms of reference as was a
mandatory requirement under UAE law, and on a proper translation (from Arabic) and
construction of the relevant provisions of UAE law the only requirement was that the
arbitration agreement must be referred to or set out in the award, which had been done
in the present case. The Tribunal, applying the powers it had been granted under Decree
No. 57 of 2009 (as amended), ruled in favour of the applicant to recognise and ratify
the arbitral award and ordered the respondent to pay interest and the applicant’s costs of
the application.
The Tribunal has issued Practice Direction No. 1 of 2010 that clearly sets out
that the Tribunal will respect arbitration clauses in contracts. Nevertheless, in Samer
Farhan Farhat v. International City – Nakheel,19 the Tribunal held that an investor in a
property dispute with International City (a Nakheel subsidiary) was entitled to bring his
claim before the Tribunal despite the existence of, on the face of it, a valid arbitration
agreement. The Tribunal found that the claimant, although he had signed the sale and
purchase agreement, had not been given an opportunity to read and consider its terms,
and in particular the agreement to arbitrate contained therein, and he was accordingly
not bound by the arbitration clause. This is a radical departure from the approach usually
expected from the courts in such circumstances, and demonstrates the scope of the
Tribunal’s authority and its willingness to take forceful and controversial decisions. A
determination on the substantive issues in this case is pending.
In Hedley Emirates Contracting LLC v. Nakheel PJSC, the Tribunal confirmed that
Practice Direction 1 of 2010 applied to all valid arbitration agreements, whether or not
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arbitration proceedings had been commenced at the time of the issue of Decree 57, and
that the Practice Direction applied to both domestic and international arbitrations.20
On 23 August 2011, by way of decree, Nakheel PJSC and all of its subsidiaries
ceased to be subsidiaries of Dubai World. To allay the subsequent confusion as to the
legal status of claims to be brought in the Tribunal, the Tribunal issued Practice Direction
3 of 2011, which, until further ruling, will govern any claims against Nakheel and its
subsidiaries in the Tribunal. Matters already before the Tribunal as at 23 August 2011
will continue within the jurisdiction of the Tribunal. In the event of new claims to be
brought, the Tribunal may require the would-be claimant to make an application to the
Tribunal for the purpose of establishing whether or not jurisdiction exists. In the case
of Gaber Nemer Kerger v. The Palm Jebel Ali LLC,21 Nakheel challenged the continuing
jurisdiction of the Tribunal to hear the case brought against it (it was accepted that at
the time the claim was filed, jurisdiction did in fact exist). The Tribunal held that share
transfers that resulted in the defendant no longer being a subsidiary of Dubai World did
not deprive the Tribunal of the jurisdiction to hear claims against it in absence of any
legislation to that effect. Additionally, the Tribunal found that it was not able to form a
conclusive view as to whether or not the defendant ceased to be a subsidiary of Dubai
World for the purposes of Decree No. 57. The jurisdictional question of the Tribunal
is of great significance for investors in Nakheel and its subsidiaries, as most of those
contractual disputes are subject to arbitration agreements, and it is widely accepted that
the Tribunal has consistently offered a straightforward, efficient and predictable means
of ratifying arbitral awards.
Foreign investors may seek to commence investor–state arbitration under one
of the UAE’s 11 bilateral investment treaties (‘BITs’). The vast number of BITs in force
worldwide and their subsequent interlocking nature have made investor–state arbitration
possible. By signing a BIT, the foreign investing party is afforded substantial protection
for its investment under international law. Thus depending on the terms of the BIT, an
investor may have the option of enforcing an arbitral award in Dubai and against Dubaiowned assets elsewhere under the New York Convention or Washington Convention.22
The UAE is a signatory to the Washington Convention 1965, which established
the International Centre for Settlement of Investment Disputes (‘ICSID’). The ICSID
Convention provides a comprehensive set of rules for the settlement of investment
disputes, including several provisions that are clearly favourable to foreign investors.
There is now greater awareness on the part of both foreign investors and governments
about the investor–state dispute resolution process.
There have been a number of reported cases bought before ICSID arbitral
tribunals against Arab states. Specifically in relation to the UAE, one of the most widely
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reported cases is the Soufraki case,23 where a claim was bought against the UAE under
the Italy–UAE BIT. The claimant’s rights under the BIT and its right to submit a claim
to ICSID were raised by the defence, but the claim was eventually rejected by ICSID in
its entirety for lack of jurisdiction.
Cases such as Soufraki have contributed greatly to the development of case law
on the determination of complex issues such as nationality under international law. In
the Soufraki case it was decided that the claimant had not proven that he held the Italian
nationality necessary to claim under one of Italy’s investment treaties.24 Pursuant to
figures published in 2008 by the United Nations Conference of Trade and Development
relating to the latest developments in investor–state dispute settlements, there are two
known investment-treaty claims filed with ICSID by defendants against the UAE as of
December 2007; the figures remained unchanged for December 2008.25
Another notable trend developing is that for the first time in known investment
treaty case history, an Arab company has initiated arbitration against another Arab state.
The case, Desert Line Projects LLC v. Republic of Yemen,26 involved an Omani company,
Desert Line, which relied on the BIT between itself and Yemen. Since the Desert Line
case, a case involving an investor from the UAE against another Arab state was recently
registered by ICSID, in the matter of MTN (Dubai) Limited and MTN Yemen for
Mobile Telephones v. Republic of Yemen.27 The significance of such Arab versus Arab
investment disputes demonstrates that actions pursuant to BITs are no longer dominated
by investors from Western states. It shows that Arab investors have realised that they too
can take advantage of these treaties to protect their investments abroad. It is also for these
reasons that a greater understanding in the UAE is required by those wishing to rely on
BITs in order that parties are fully aware of their responsibilities and liabilities under a
BIT.
Alternatively, investors may bring litigation proceedings in Dubai and UAE
federal courts, and consider enforcing the judgment in Dubai and against Dubai-owned
assets in other Gulf states under the Riyadh Convention on Judicial Cooperation 1983.
iiI

OUTLOOK and conclusions

There has been much international focus on the UAE in recent times. However, the
UAE has responded constructively with the establishment of the Dubai World Tribunal,
which should instil some confidence in international and local investors that the systems
in place can deal with potential claims efficiently and fairly. Recent trends in the rise
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of investor–state disputes will undoubtedly see an increase in investor–state arbitration
cases. To ensure that Arab countries take advantage of the protective measures, a greater
understanding of BITs and the potential liabilities under such treaties, as well as the
available forums for the settlement of disputes is required. The UAE is on the cusp of
being recognised as an international arbitration hub; however, much will depend on the
pending Draft Arbitration Law, along with the success of arbitration centres such as the
DIAC and the DIFC–LCIA. There has been substantial progress on the arbitration front
in the UAE; however, there is still some way to go. For the newer arbitration centres
and for the UAE government and legislative ministries, it will be an exciting and testing
time. The current developments have created high hopes for the future, with greater
transparency, fairness and consistency in arbitration proceedings in the region. Only
time will tell whether expectations are met.
Nonetheless, one thing is certain, the UAE is committed to arbitration and
has adopted a progressive approach to reforming and developing its practices and laws
to successfully deal with international and domestic arbitration. The realisation that
arbitration is both an effective and cost-saving dispute resolution alternative is evident
from the UAE’s push towards amending its federal law on arbitration and enforcement.
The UAE’s recent revision of the DIAC’s rules and the joint venture between the DIFC
and the LCIA also demonstrate its determination to make practical changes to the
country’s current arbitration practice.
Some commentators hint that the latest Draft Arbitration Law is not in line with
the UNCITRAL Model as hoped with a number of key and substantial differences,
with some even going so far as to state that the latest draft has taken a further step
backwards. With a rise in the number of arbitration cases being heard in the UAE, a
common arbitration law is needed now more than ever. However, five years since the
Draft Arbitration Law was first released, it is not yet known when or if it will actually
become law. It is anticipated that the recognition and enforcement procedure will be
made easier through the memorandum of understanding and enforcement protocol
between Dubai courts and DIFC courts, signed in 2009. Undoubtedly, the desired goal
is a working relationship; the realities of the relationship are yet to be tested. The longterm goal of the UAE is for continued economic growth and social development and a
legal system that can competently deal with both international and domestic arbitration
cases, which will ultimately appeal to foreign and local investors.
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